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The views expressed in this article reflect the
ideas and opinions of MDT Direct in conjunction
with third party opinions that have been presented
to MDT Direct. The content of this article does not
constitute legal or regulatory advice. No one should
act or refrain from acting on the basis of any
statements made in this article without seeking
individualized, professional counsel as appropriate. 

The new regulations set forth by the
Department of Education were on everyone’s
mind at the 2011 APSCU Convention. Higher
education marketers and education institutions
must be diligent to include the correct disclosures
and avoid any advertising that may be construed
as misleading. The broad definition presented by
the DOE has created confusion for many as to
what is required of them and this sparked
numerous lively discussions, which permeated
at almost every speaking session.

What We Learned at APSCU
Our breakout session; Fixing the Student

Recruitment Problem:  Best Practices Initiatives
by Institutions and Their Vendors, sought to help
dispel some of the rumors and set the record
straight for institutions in search of how to handle
Internet vendors in the face of the new regulations.
Internet inquiry generation takes many forms, and
sometimes these practices are not well understood
by institutions. Changes to federal regulations
make institutions responsible, however, whether
erroneous recruitment practice is intentionally
misleading or not. Steps are being taken both by
the vendor (Education Marketing Council) and the
school (APSCU Student Recruitment Task Force)
communities to improve the situation for all.

The biggest disconnect seemed to be between
institutions’ need for information and Internet
companies looking to find ways to continue
business as usual. Unfortunately, the business
model that works so well for the vendors provides
the institutions with little control over the online
advertising associated with the school’s name. 

“Transparency” seemed to be the biggest
buzzword thrown around. What does it really
mean and why are institutions demanding it?
Internet forms are sometimes buried within
larger sites. A potential student may have seen
ten other pages before they get to a school’s
lead form. Knowing exactly which path that
potential student took to get to the school’s
information lets the school be fully informed as
to what information was presented, how it was

presented and if any of the information was
misleading. Institutions are being forced to take
responsibility for their vendors’ actions and for
this reason must be able to track the advertising
path that led to them. 

Another clear reason for the need for
transparency in this recruitment practice that
institutions showed concern for are call center-
generated inquiries. Sometimes up to 50 percent of
inquiries received from an online vendor can be
generated via a call center. This can potentially
lead to issues regarding misrepresentation and
also could potentially violate incentive compensa-
tion rules. Each institution needs to make a
decision whether to accept this type of inquiries
or not. If they are accepted, an institution needs
to have access and regularly monitor and listen to
what is being said on these calls.

While Internet advertising is never going to end,
institutions are seeing the need to continually
monitor all Internet vendor sites and pages, search
for instances of their name being used online, test
vendor forms, demand transparency from vendors
and most importantly, err on the side of caution.
Many software programs are available that
automatically verify most of this information. At a
small cost, a school can have every ad, form and
inquiry documented by source.
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Internet Initiatives
Employing mystery shopping services has 

long been a valued practice in checking up on
admissions teams. Now there is a need for
Internet advertisers as well. Having constant
tests made on vendors allows institutions to
check for compliance throughout the online
recruitment process.

Disclosures are a key component of the new
regulations. Programs receiving Title IV funding
are required to report on a Web page and in any
other advertising the specific items required by
the Department. In determining the specific need
for these disclosures, a school, its advertisers
and its agencies are faced with interpreting the
rules in a manner that does not skirt the line of
compliance. The information must be able to be
printed, copied by a user and/or searchable by
the search engines. In other words, it cannot be a
picture file, it must be actual text. 

Until the Department releases its disclosure
format this fall, institutions are left on their own
to create and implement disclosures. The DOE
has indicated the below must be included (for
Title IV funded programs):

• On-time graduation rate

• Graduate employment statistics (placement
rates)—if required by the accrediting body

• Classification of Instructional Program (CIP)
code

• Name and Standard Occupational Classifica-
tion (SOC) code(s) program prepares
student for

• Links to individual occupation on O*Net and
the Bureau of Labor and Statistics Occupa-
tional Outlook Handbook

• Median loan debt

• Total program cost (including tuition,
books, supplies, room, board and any other
necessary expenses)

It does seem that the Department has not said
institutions cannot also include the same informa-
tion for local community colleges, private and/or
public universities for comparison. By providing
this information (which must be based on fact
and referenced), prospective students will be
better able to make an informed decision.

For disclosure clarification, the Department
has published additional verbiage in the Federal
Register. 

….an institution must prominently provide
the required information on the home page
of its program Web site and provide a
prominent and direct link to this page on
any other Web page about a program. The
information displayed must be in an open
format that can be retrieved, downloaded,
indexed, and searched by commonly used
Web search applications. An open format is
one that is platform-independent, is
machine-readable, and is made available to
the public without restrictions that would
impede the reuse of that information.1

Fine print suggested by the Department of
Education reads:

• For more information about our graduation
rates, the median debt of students who
completed the program and other
important information, please visit our Web
site at www.xyzcollege.edu/disclosures.2

However, institutions have taken their own
approach in most cases and paraphrased the
above to fit their advertising.

Where We Are
Advertising programs are more heavily

regulated than ever. Institutions and their agents
are being forced to interpret laws that at best
can be described as vague. When and where are
disclosures required? What is to be included in
the disclosure? What constitutes “misleading”?
How far up the advertising chain does the
school’s responsibility go? 

Sometimes up to 50 percent of inquiries
received from an online vendor can be
generated via a call center. This can
potentially lead to issues regarding
misrepresentation and also could
potentially violate incentive compensa-
tion rules.



Career Education Review • August 2011

As an advertising agency, companies like ours
can offer advice, but in reality, the true burden falls
onto the institutions. Each school is responsible
for developing its own corporate strategy and
ensuring that all vendors, advertisers and
recruiters comply with this strategy. A few major
components of advertising and recruitment
programs are the targets of further scrutiny and
worth mentioning. 

Traditional Advertising
The Department of Education has been clear

in its FAQ that all advertising mentioning affected
programs must contain some form of disclosure.
On May 12, 2011, the following was published in
response to a question on this topic:

D-Q3: The gainful employment disclosure
regulations require that all promotional
materials for a program include the required
information specified in the regulations at 34
CFR 668.8(b)(1). How does that requirement
apply to postcards, invitations, flyers, billboard
and transit advertising, radio, television, Web
and similar advertising and solicitations?

D-A3: If the invitation, advertisement, or
solicitation mentions or otherwise refers to a
specific educational program or programs, the
disclosure information must be included
whenever feasible. If providing the information
is not feasible because of the size or structure
of the invitation, advertisement, or solicitation,
an institution may include either the printed
URL or a live link to the Web site where the
required information is located, with a clear
explanation of the information that is available
at that Web site.3

It is with this statement in mind that many
agencies and attorneys now suggest some form
of link to the disclaimer pages on any and all
advertising relating to programs offered at
postsecondary institutions receiving Title IV

funding. Radio compliance can be accomplished
with a whisper-type message at the end of the
spot stating the disclaimer is available and giving
the Web site address (similar to the fast talking
at the end of car dealer radio advertising). All
other mediums allow for some version of the
printed link to be included.

Misrepresentation
Institutions are responsible for any statement

made directly or indirectly about their institution
in any form of advertising by themselves or third
party vendors they have contracted with to pro-
vide advertising, marketing, recruiting or admis-
sions services. By no means comprehensive,
below is a list of triggers institutions are
attempting to avoid in advertising:

• Any and all claims must be substantiated in
fact. Any outside sources must be cited and
referenced

• Promises of grants or scholarships

• References to national statistics that may
not be relevant to your local area

• Financial aid mentions must use “for those
who qualify”

• Salary claims—must be able to prove with
graduate factual statistics

• Job promises, suggestions of job availability
or any advertising from “help wanted”
sources, claims of graduation to employment
time frames (be working in 8 months)

• Facility claims—state-of-the-art, small class
sizes, modern (any superlatives that are not
based on fact)

• Certification claims—be VERY clear on what
is certified

• Accreditation claims—make sure school-
specific or program-specific, depending on
your actual accreditation

• Program length—is term full-time or part-
time? Advertise based on actual data

• Lifetime anything—can you guarantee your
school will be around for the reader’s entire
life?
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Each school is responsible for developing
its own corporate strategy and ensuring
that all vendors, advertisers and recruiters
comply with this strategy.
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• Non-mentions are the same as misleading
statements—if students need to get further
certification after graduation for employment
or if criminal record checks are required 
for employment those must be disclosed 
up front

• Credit transfers—be clear on what the
actual options are 

Social Media 
One of the concerns institutions have is, “how

do we control comments and reviews posted by
people outside of our control.” The department has
stated in its discussion of the submitted comments
that “statements made by students through social
media outlets would not be covered by these
misrepresentation regulations4.” This excludes
online reviews, Facebook comments and other
outlets of which opinions have been presented
by outside sources from the misrepresentation
requirements. The department also excludes
comments from those who are not involved in or
contracted by the school to perform advertising,
marketing, admissions or recruiting functions (the
example provided:  food service workers5). 

Institutions do need to adhere to the guidelines
on any pages they control and statements made
by their involved employees (such as their main
Facebook and LinkedIn pages).

Outside Vendors (3rd Party Advertisers)
The DOE has indicated in its new rule set that

a school is responsible for any and all advertising
messages placed directly by the school or indirect-
ly by a contracted company on the school’s behalf.
Of big concern for institutions within this scope
are the online “pay-per-lead” vendors. These
vendors draw Internet traffic to their online
directories via various advertising strategies.
History has shown these strategies are not
always in line with the Department’s regulations. 

Many institutions work with multiple vendors,
some of which could have hundreds of sites and
forms. For a school to try to manage and control
each and every vendor’s information for content
compliance, it could be a cumbersome challenge.
One of the easiest, most manageable solutions
would be for the institutions to require vendors

to link to the disclosures on their own site or to
set up an additional disclosure site, independent
of their regular Web site, which only contains the
disclosure information and does not link to the
main school Web site. This can be a “closed” link
(opening in a separate window without the URL
displayed). This method allows vendors to link to
the correct information without the worry of
losing the prospect. Institutions are able to
manage the disclosure statements in one place
and insure DOE disclosure requirements are
being met.

Misleading advertising can be interpreted on an
individual basis so institutions are taking steps to
track every instance of advertising that represents
them. There are obvious and not-so-obvious ex-
amples, but making sure the school name is used
with caution and in a compliant manner in every
instance can prevent major issues in the future.
The Department of Education has stated that they
will use a “rule of reasonableness and consider
various factors6” in its analysis. However, it is
usually best to err on the side of caution rather
than make a potentially costly guess. As many
attorneys have stated, the Department’s stance on
many of these issues will become clearer when
they start enforcing the rules and penalizing
institutions. The best hope is that good institutions
do not get caught in that crossfire.

What is Being Done Now
Internally, institutions need to take the proper

steps to become compliant and stay within the
realm of recruiting behavior deemed acceptable
by the Department and their accrediting bodies.
For some, this involves hiring their own compli-
ance directors and creating internal departments
to help manage this daunting task. Many software
packages are available to institutions to monitor
Internet ads, track lead forms and signal when the

Institutions are responsible for any
statement made directly or indirectly
about their institution in any form of
advertising by themselves or third party
vendors they have contracted with to
provide advertising, marketing,
recruiting or admissions services.



school’s name is used anywhere online. Setting
these initiatives into motion seems like a
daunting task but broken down, there are few
key components to maintaining compliance.

Do your research. Know what is required
of your school, by program. Keep up with the
changes as they are published. All institu-
tions are encouraged to please keep up with
the Department of Education FAQ on gainful
employment recruiting and disclosure:
http://www.ifap.ed.gov/GainfulEmploymentInf
o/2011GEFAQ.html. This site is continually
being updated as questions are asked and the
Department provides answers.

Develop a corporate strategy. Make sure
your entire staff (even those outside of the
advertising and admissions departments) is
aware of this policy and on alert to notify the
proper channels if they see something violating

this policy. Ultimately it is up to each school to
maintain its Title IV funding. Utilizing outside
tools and resources can help with this; however,
no outside agent can fully protect a school from
losing funding.

Develop internal systems with checklists.
All written and verbal communications to a po-
tential student made by anyone representing a
school can potentially be used against a school
in the future. Taking steps to make sure every
communication has a specific script or outline
and demanding those documents get followed
exactly greatly reduces the chance for errors.
Perform regular, documented inspections such
as monitoring inbound and outbound calls,
mystery shopping your vendors and searching
the Web for instances of your name.

Act on EVERYTHING you find. If something
seems questionable to you, act on it. This is
not the time for taking chances. Immediate

action must be taken to correct any infractions
or wrong-doing a school finds. Internet
advertising is unique in that an ad or Web page
can be removed in seconds. Remember, a
vendor can be sued, but that will not change
your Title IV status if the Department of
Education finds you in the wrong.  

Document every action. Every print ad is
stored within your database. There are systems
available that let you monitor and store all
online ads and forms. 

Showing your accrediting body, state licensing
organization or the DOE the steps you have taken
to manage, monitor and address compliance
seems to be the best way to protect your school,
based on what consensus seems to indicate. The
end goal is to protect your school, your students
and the longevity of the sector.

What it all means
Many institutions are realizing that no outside

source can protect them as well as they can on
their own. Even though advertising agencies and
other companies are offering these services to
institutions for a fee and offering to accept liability
for compliance monitoring, when Title IV funding
is on the line, legal liability is sometimes the
lesser worry a school may have.
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Showing your accrediting body, state
licensing organization or the DOE the
steps you have taken to manage, monitor
and address compliance seems to be the
best way to protect your school, based on
what consensus seems to indicate.
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for MDT Direct and its clients, helping everyone
stay on the leading edge of today’s trends.

About MDT Direct
MDT Direct does business with over 300

schools and colleges nationwide, helping them
to improve their advertising, communication
and admission’s effectiveness. By combining the
use of traditional direct marketing techniques
with some of today’s cutting-edge technology,
MDT Direct has been a leader in the world of
traditional school advertising for over 15 years. 

Questions or Comments?
Contact MDT Direct
888.203.1714
Mitch Talenfeld:  mitch@mdtdirect.com
Barrie Waisserberg:  barrie@mdtdirect.com 
www.mdtdirect.com

References

1 Gainful Employment in a Recognized Occupation (§§
600.2, 600.4, 600.5, 600.0, 668.6, and 668.8) Gainful
Employment Reporting and Disclosure Requirements (§
668.6) 75 FR 66835. http://www.federalregister.gov/articles/
2010/10/29/2010-26531/program-integrity-issues#p-83 

2 Reference, Gainful Employment FAQ, http://www.ifap.ed.gov/
GainfulEmploymentInfo/2011GEFAQ.html#d-q3 

3 Reference, Gainful Employment FAQ, http://www.ifap.ed.gov/
GainfulEmploymentInfo/2011GEFAQ.html#d-q3 

4 76 FR 20536 Page 20536 http://www.federalregister.gov/
articles/2011/04/13/2011-8747/program-integrity-issues#
p-22 

5 Page 66916 Scope and Special Definitions (Sec.  668.71)
http://www2.ed.gov/legislation/FedRegister/finrule/2010-
4/102910a.html 

6 76 FR 20536 Page 20536 http://www.federalregister.gov/
articles/2011/04/13/2011-8747/program-integrity-issues#
p-22.

Career Education Review • August 2011 53



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




